Planning Commission AGENDA

Meeting Location:

ity

Sloat Room—Atrium Building
Phone: 541-682-5481 99 W. 10™ Avenue
www.eugene-or.gov/pc Eugene, OR 97401

The Eugene Planning Commission welcomes your interest in these agenda items. Feel free to come and go as
you please at any of the meetings. This meeting location is wheelchair-accessible. For the hearing impaired,
FM assistive-listening devices are available or an interpreter can be provided with 48 hour notice prior to the
meeting. Spanish-language interpretation will also be provided with 48 hour notice. To arrange for these
services, contact the Planning Division at 541-682-5675.

MONDAY, AUGUST 17, 2015 — REGULAR MEETING (11:30 a.m.)

11:30 a.m. L PUBLIC COMMENT
The Planning Commission reserves 10 minutes at the beginning of this
meeting for public comment. The public may comment on any matter,
except for items scheduled for public hearing or public hearing items for
which the record has already closed. Generally, the time limit for public
comment is three minutes; however, the Planning Commission reserves the
option to reduce the time allowed each speaker based on the number of
people requesting to speak.

11:40 a.m. II. OAKLEIGH CO-HOUSING PUD (PDT 13-1): DELIBERATIONS AND ACTION
Lead City Staff: Gabe Flock, 541-682-5697
gabriel.flock@ci.eugene.or.us

1:15p.m. V. ITEMS FROM COMMISSION AND STAFF
A. Other Items from Staff
B. Other Items from Commission
C. Learning: How are we doing?

Commissioners: Steven Baker; John Barofsky; John Jaworski (Chair); Jeffrey Mills; Brianna Nicolello;
William Randall; Kristen Taylor (Vice Chair)


mailto:gabriel.flock@ci.eugene.or.us
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AGENDA ITEM SUMMARY
August 17, 2015

To: Eugene Planning Commission
From: Gabe Flock, Senior Planner, City of Eugene Planning Division
Subject: Remand Deliberations: Oakleigh Co-housing PUD (City File PDT 13-1)

ACTION REQUESTED

To deliberate and take action on a remand decision from the Land Use Board of Appeals
(LUBA), concerning an appeal of the Eugene Hearings Official’s tentative approval for Oakleigh
Co-housing PUD (PDT 13-1).

BACKGROUND INFORMATION

Extensive background information on this remand and previous decisions relating to the
Oakleigh Co-Housing PUD is included in the full record provided separately, as well as the prior
Agenda Item Summary (AIS) and City Attorney memo for the public hearing on this matter.
Please refer to those materials as necessary for purposes of deliberating on the remaining
matters to be resolved as part of the remand.

On July 28, 2015, the Planning Commission held a public hearing to consider testimony from
Simon Trautman, as required on remand. Mr. Trautman was not present and did not provide
any oral testimony. However, the day before the hearing, written testimony along with
numerous attachments was submitted with the signature of Mr. Trautman and provided to
commissioners prior to close of the public hearing and record. The applicant’s attorney, Zack
Mittge was present at the hearing and provided oral testimony in support of the application,
and in response to the written testimony submitted.

Following the close of the hearing and record, commissioners had a number of questions with
regard to procedural requirements and admissible evidence, as to what materials would be
allowed as part of the remand deliberations. Staff and the City Attorney provided some initial
advice about what could be considered under “official notice” provisions under EC 9.7095(1),
and offered to provide a follow-up memo that would more specifically address what items in
the Trautman testimony should be allowed, or otherwise be rejected as inadmissible new
evidence. That memo is included as Attachment A.

The Planning Commission also decided not to re-open the record on the landscaping issue,
which is the only other substantive issue not affirmed by LUBA on appeal. As a result, the
commission will need to rely on the existing record to deliberate on resolving that issue
concerning “adequate screening” along the eastern property boundary.
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DELIBERATIONS ON REMAND
Below is a brief outline of staff’'s recommended approach to deliberations now that the public
hearing and record is closed:

Task #1: Determine What Items in the Trautman Testimony Should be Allowed or
Otherwise Rejected as Inadmissible New Evidence.

As an initial matter prior to deliberations, the Planning Commission will need to determine
what items in the Trautman testimony should be allowed, or otherwise rejected as inadmissible
new evidence. The attached City Attorney memo provides a guide to assist the commission in
making those initial determinations.

Task #2: Consider the Trautman Testimony and Determine Whether They Warrant
Changes to the Planning Commission’s Findings or Decision on Appeal.

The Planning Commission affirmed the Hearing’s Official’s approval of the PUD on appeal, with
a number of conditions, including the condition of approval regarding landscape screening on
the eastern boundary of the property (i.e. in essence, modifying the Hearings Official’s decision
to omit the requirement he made for landscape screening along that boundary). LUBA then
affirmed that decision on all issues except for the landscape screening condition of approval.

The Planning Commission must now consider the new testimony presented by Mr. Trautman
(particularly the arguments raised about transportation and street improvements, adequacy of
Oakleigh Lane for access, etc.) and determine whether that testimony changes any of the
findings previously adopted with regard to the application when the commission first heard the
appeal. The Planning Commission may choose to confirm its previous findings, or it may adopt
revised findings based on Mr. Trautman’s new testimony.

For ease of reference, staff directs the Planning Commission’s attention to a few key areas in
the record that address the approval criteria related to Mr. Trautman’s appeal arguments, and
include previous findings made, affirming compliance with those relevant approval criteria by
all three decision-makers including the Hearings Official, Planning Commission and LUBA.
These materials are also included as attachments to the public hearing AlS dated July 28, 2015:

Hearings Official (HO) Decision
e EC9.8320(5) regarding safe and adequate transportation systems: see HO Decision at
Pages 18-29 (July 28" pC Agenda Packet, Pages 47-58).

e EC9.8320(6) regarding risk to public safety: see HO Decision at Pages 29-31 (July 28" PC
Packet Pages 58-60).

e EC9.8320(11)(b) regarding applicable street standards: see HO Decision at Pages 37-38
(July 28™ PC Packet Pages 66-67).
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Planning Commission (PC) Final Order
e EC9.8320(5) regarding safe and adequate transportation systems: see PC Final Order at
Pages 3-4 (July 28" PC Agenda Packet, Pages 97-98).

e EC9.8320(6) regarding risk to public safety: see PC Final Order at Pages 4-5 (July 28" pC
Agenda Packet, Pages 98-99).

e EC9.8320(11)(b) regarding applicable street standards: see PC Final Order at Page 5 (July
28" PC Agenda Packet, Page 99).

LUBA Final Opinion and Order
e EC9.8320(5), (6) and (11)(b): see LUBA Final Opinion and Order at Pages 29-42 (July 28" pC
Agenda Packet, Pages 135-148).

Please also refer directly to the admissible portions of the Trautman testimony and references
made throughout those materials, as to relevant record materials cited in support of the appeal
arguments.

Task #3: Determine How to Resolve the Landscape Screening Issue Based on the
Existing Record.

As part of its approval of a PUD, the City must find that “[t]he PUD will provide adequate
screening from surrounding properties including, but not limited to, anticipated building
locations, bulk, and height.” EC 9.8320(3). The Hearings Official determined that the site plan
submitted as proposed by the applicant was insufficient to screen the proposed development
from the view of those individuals using the park and bike path to the east. However, the
Hearings Official determined that, with a condition of approval requiring some screening, the
application could be approved. He imposed the following condition of approval (Condition
#15):

“Prior to final PUD approval, the applicant shall revise the final site plan and landscaping
plan compliant with EC 9.6200 to provide landscape screening along the eastern
property boundary * * *.”

On appeal, the Planning Commission determined that the landscape screening along the
eastern property boundary was not necessary (“Additional landscape screening is not required
along the eastern property boundary.” Revised Condition #15). LUBA disagreed with the
Planning Commission and determined that the applicable approval criterion, EC 9.8320(3),
requires the applicant to provide landscaping to screen the proposed development from
adjacent lands; “it is not concerned with the views the PUD will have of adjacent lands.” LUBA
held that the Planning Commission’s decision to leave the eastern boundary open to the park
failed to screen the PUD from view from the park, as required by EC 9.8320(3).

Following the hearing, the City Attorney provided you with an email briefly summarizing the
concerns expressed by the commission at that time about requiring landscape screening, and
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the rationale for modifying the Hearings Official’s decision to omit that requirement. She also
urged that commissioners view the webcast of the meeting held on December 16, 2013 where
this issue was deliberated upon previously.

The discussion begins at about minute 5:00 and continues until minutes 21:30 of the webcast
(see http://ceapps.eugene-or.gov/PCWEBCAST/WEBCAST/Play.aspx?mid=604). In summary,
the decision to not require screening was based at least in part on 1) the existing vegetation
that screens the view from the bike path toward the site, 2) the fact that, at least on the
southern portion of the east boundary, the structures are already set back from the property
line, 3) any proposed screening cannot be located in the easement that runs along that eastern
property line, so any vegetative screening would have to be placed to the west of that
easement, and 4) because the structures toward the north (Buildings 2 and 4) are so close to
the easement line, some relocating of buildings (i.e. complete redrawing of the site plan) would
likely be required in order to accommodate such screening.

Staff is prepared to assist the commission in addressing those concerns, which appears possible
with some wording changes and a revised condition to ensure compliance with EC 9.8320(3), in
a manner substantially similar to what the Hearings Official had required. In the original
condition of approval, he referenced the standards at EC 9.6200, but did not specify the exact
type of landscape treatment to be required under those standards.

Staff notes that there does appear to be sufficient space shown on the applicant’s site plans
(see LUBA record at Page 1200) along the majority of the eastern boundary of the site, but
outside the existing easement, to accommodate a landscape strip to the “L-2” standard at EC
9.6210(2). That would require a screen of low shrubs at 30-42 inches high, 1 canopy tree per 30
linear feet, and 70 percent ground coverage with living plant materials. The commission could
also specify a slight relocation of proposed buildings and other improvements as shown, to
provide additional space for the landscaping, or require some form of different (i.e. narrower)
screening at key locations. Similarly, the condition could specify the allowance for openings at
locations where the plans show pathway connections to the east.

NEXT STEPS
Pending further deliberation and direction from the commission on these remaining issues,
staff will prepare a revised final order for consideration and action at a subsequent meeting.

ATTACHMENTS
A. City Attorney Memo

The full record has been provided to commissioners separately, and is also available to the
public on the City’s website at: http://pdd.eugene-or.gov/LandUse/ApplicationDetails?file=PDT-
13-0001. A hardcopy of the complete record is also available for free inspection at the Atrium
Building, 99 West 10™ Avenue, between 9:00 a.m. and 5:00 p.m. Monday through Friday.
Copies may also be obtained at cost.
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FOR MORE INFORMATION:
Please contact Gabe Flock, Senior Planner, City of Eugene Planning Division, at 541-682-5697 or
via email at gabriel.flock@ci.euegne.or.us.
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City Attorney’s Office Memorandum

4R
o

Date: August 12, 2015
To: Eugene Planning Commission
From:  Anne C. Davies

Subject: Oakleigh Remand Hearing

l. Official Notice

On July 27, 2015, the day before the Planning Commission remand hearing, Simon
Trautman caused to be filed with the City a hearing memo. The memo included numerous
attachments, including at least some of the briefing of parties before LUBA and Court of
Appeals. Mr. Trautman’s letter includes four attachments. (Attachment A: Oregon Maps;
Attachment B: Drawing of Oakleigh Lane ROW; Attachment C: LUBA opinion in Butte
Conservancy v. City of Gresham; Attachment D: CD containing LUBA record and supplemental
record, audio recording of LUBA oral argument, LUBA briefing, and Court of Appeals briefing).
The next day, the afternoon of the hearing, legal counsel received an e-mail from Bill
Kabeiseman requesting that the Planning Commission take official notice of certain documents.
Mr. Kabeiseman represented Simon Trautman before the Court of Appeals. It was not clear at
the time the e-mail was received whether Mr. Kabeiseman still acted as Mr. Trautman’s legal
representative. Mr. Kabeiseman has since confirmed that he represents Mr. Trautman.

Mr. Kabeiseman’s request to take official notice provides: “Please accept this e-mail as a
request for the city to take judicial notice of the briefing documents before LUBA and the Court
of Appeals.” It is not entirely clear what documents Mr. Kabeiseman seeks to have the Planning
Commission take official notice of. In an abundance of caution, again, I suggest you assume the
request covers all of what appears on Attachment D to Mr. Trautman’s letter. As explained at
the hearing, there are certain documents within the LUBA briefs submitted by Mr. Trautman that
were stricken by LUBA as outside the record. Those documents include Exhibit A to Intervenor-
Petitioner Conte’s Amended Petition for Review (3" of 12 files appearing on Attachment D to
Mr. Trautman’s July 27, 2015 submittal). That exhibit, including the red notation box that was
added for this remand proceeding, should be disregarded by the commission.

It also appears that the versions of the briefs that were scanned by Mr. Trautman were
copies that included notations and highlighting. For example, an arrow appears on Mr.
Trautman’s copy of page 8 of the applicant’s opening LUBA brief (12" of 12 files appearing on
Attachment D to Mr. Trautman’s July 27, 2015 submittal) that was not part of the brief submitted
to LUBA. Further, pages 1262, 1257 and 1258 of the electronic version of the LUBA record (5"
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of 12 files appearing on Attachment D to Mr. Trautman’s July 27, 2015 submittal) contain
colored highlighting that was not part of the original record. Those additions, as well as any
other additions, revisions or edits, should be disregarded by the commission.

I1. Review Limited to Record

Eugene Code 9.7655(3) limits the Planning Commission review to evidence presented to
the hearings official. Mr. Trautman’s July 27, 2015 submittal also contains three other
attachments, Attachments A, B and C. Attachment C is a copy of a LUBA decision, Butte
Conservancy v. City of Gresham. The commission is entitled to consider caselaw. However, the
copy of the case that is attached to Mr. Trautman’s testimony contains highlighting, which
should be disregarded. Attached to this memo is a clean version of that case. Please refer to that
version when reviewing the case. Accordingly, the commission should determine whether Mr.
Trautman submitted any new evidence that should be rejected and not considered in this appeal.

Attachment A is an aerial photo that shows the area in question. This particular copy of
the aerial photo was not submitted into the record during the initial proceedings before the
hearings official. [Note inserted text box: “PDT 13-1 Remand Testimony: Attachment A.”]
However, a substantially similar one appears on page 895 of the LUBA Record (5™ of 12 files
appearing on Attachment D to Mr. Trautman’s July 27, 2015 submittal). A color copy of the
document appearing at LUBA Record 895 was included in the LUBA Record as Retained
Exhibit 1 (RE-I). However, that color exhibit is still at LUBA or the Court of Appeals and is,
therefore, not readily available for your review. Accordingly, for ease of reference, you may
refer to the color version of Attachment A to Mr. Trautman’s July 27 submittal.

Attachment B is a drawing of the Oakleigh Lane right of way. This document was not
presented to the hearings official and was neither before the hearings official when he made his
decision nor in front of the Planning Commission when it issued its decision in this case. As
discussed above, opponents attempted to include a substantially similar document before LUBA.
See Intervenor-Petitioner Conte’s Amended Petition for Review, Exhibit A (3" of 12 files
appearing on Attachment D to Mr. Trautman’s July 27, 2015 submittal). Upon motion by the
City, LUBA struck that exhibit and refused to consider it. See Page 30 of LUBA’s August 21,
2014 Final Opinion and Order; PC Agenda Page 135. The Planning Commission should
likewise decline to consider this document.

I11.  Review Limited to Issues Raised in Notice of Appeal

Eugene Code 9.7655(3) limits the issues on appeal to those issues identified in the written
appeal statement. The Planning Commission will have to determine whether all of the issues
raised in Mr. Trautman’s July 27" submittal were identified as appeal issues in the initial appeal
statement (PC Agenda — Pages 7-27). In particular, at the hearing, the applicant objected to Mr.
Trautman’s additional allegation that the hearings official erred in failing to consider that a
portion of the paving for Oakleigh Lane lies outside the right-of-way. Applicant asserts that that
is a new issue that was not identified in the original appeal statement.
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For ease of reference, the issue is summarized on page 2 of Trautman’s Appeal
Testimony as follows:

“Approximately 6 feet of the paving on the 250-foot segment of Oakleigh Lane
immediately to the west of the subject property lies outside the 20-foot public right-of-
way and on private property. The Public Works Report, on which the Hearings Official
relied, assumed a 19-foot wide, unobstructed pavement as the basis for the report’s
conclusion that Oakleigh Lane’s existing pavement was adequate and safe.

“The Hearings Official’s findings did not explain how the decision would ensure that the
entire 19-foot pavement width would remain available for public use and that cars
wouldn’t be legally parked on the pavement on private property and thus obstruct the
pavement. Accordingly, all conclusions regarding the safety and adequacy of Oakleigh
Lane that are based on a ’19-foot pavement width’ are not valid and cannot be relied
upon.”

The Planning Commission must determine whether this particular issue was raised in the
original appeal statement. EC 9.7655(3) requires that an appeal must be limited to the issues set
out in the “filed statement of issues.” It also requires that the appeal statement explain
specifically how the hearings official failed to properly evaluate the application or make a
decision consistent with applicable criteria. In short, the code requires a local appellant to
identify the specific grounds that form the basis for the appeal. Accordingly, a local appellant
may not thereafter raise different grounds for appeal that were not identified in the appeal
statement.

In this case, the appellant raised numerous issues related generally to the safety of
Oakleigh Lane and that the proposed PUD did not comply with certain approval criteria
addressing transportation. See First through Fourth Assignments of Error in Appeal Statement,
PC Agenda — Pages 8-18. However, the appeal statement does not include the alleged error that
Mr. Trautman now asserts; i.e., that Oakleigh Lane is not safe because a portion of the paved
roadway falls outside the right-of-way and therefore cannot be considered when determining the
safety of Oakleigh Lane. The planning commission should therefore not consider that new issue.

However, even if the commission chooses to consider that issue, it is doubtful that it
could provide a basis to overturn the underlying decision or to revisit the commission’s previous
findings regarding the safety of Oakleigh Lane. First, Mr. Trautman’s assertion that 6 feet of
pavement lies outside the right of way is based on a rough outline of lot lines superimposed on
an aerial photo. Even though a version of that aerial photo was submitted in the prior
proceedings, it does not contain the level of accuracy required to determine the amount of
property, if any, that lies outside the right-of-way. Second, any of the paved portion of Oakleigh
Lane that lies outside the right of way that has existed for 10 years or more will be considered to
have been acquired by the City as a prescriptive easement.

ACD:abm
Attachments
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CONSERVANCY v. CITY OF GRESHAM, LUBA No. 2006-084 (Or. LUBA 9/15/2006) (Or. LUBA, 20008)

BUTTE CONSERVANCY and ERIK NIELSEN, Petitioners,

CITY OF GRESHAM, Respondent, and
PERSIMMON DEVELOPMENT, Intervenor-Respondent.
LUBA No. 2006-084. ‘
Oregon Land Use Board of Appeals.
September 15, 2006,
Appeal from City of Gresham.
Gary P, Shepherd, Portland, filed the petition for review and argued on behalf of petitioners.
David R. Ris, Senior Assistant City Attorney, Gresham, filed a response brief and argued on
behalf of respondent.
John M. Junkin, Portland, filed a response brief and argued on behalf of intervenor-
respondent. With him on the brief were Krista N. Hardwick and Bullivant Houser Bailey, PC.
BASSHAM, Board Chair; HOLSTUN, Board Member, participated in the decision.
AFFIRMED.
You are entitled to judicial review of this Order. Judicial review is governed by the provisions
of ORS 197.850.
FINAL OPINION AND ORDER
Opinion by Bassham.

NATURE OF THE DECISION

Petitioners appeal a city council decision on
remand from LUBA approving an 86-lot
planned unit development (PUD)

MOTION TO INTERVENE

Persimmon Development (intervenor), the
applicant below, moves to intervene on the side
of respondent. There is no opposition to the
motion, and it is allowed.

FACTS

The challenged decision approves an 86-lot
PUD on a 69.5-acre parcel in the City of
Gresham near unincorporated areas of
Clackamas County. The subject property is
steeply sloped and wooded, and within the city's
Hillside Physical Constraint Overlay District
(HPCD). The proposed development required a
variance to allow two cul-de-sacs over 200 feet
in length, a tree removal permit to log
approximately 1800 trees in areas where streets
and utilities are proposed, and construction of a
secondary road access for emergency vehicles
through an existing residential lot in an

f;astca se

adjoining subdivision within unincorporatéd
Clackamas County. '

The city's initial approval was appealed to
this Board, which sustained three assignments of
error, and remanded the decision to the city to
address, among other things, whether (1)
providing the emergency vehicle access is
feasible, and (2) removing 1800 trees constitutes
"clear cutting” that is prohibited under city code.
On remand, the city conducted a public hearing
and adopted additional findings concluding in
relevant part that it is feasible to obtain the
required emergency access and that the proposed
tree removal did not constitute "clear-cutting"
that is prohibited under city code. This appeal

* followed.

Page 3
FIRST ASSIGNMENT OF ERROR

In order to gain approval of the requested
variance for culs-de-sac longer than 200 feet,
intervenor proposed and the city approved a
secondary access point that would extend south
of the PUD through a residential lot in the
adjoining Kingswood Heights subdivision,
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CONSERVANCY v. CITY OF GRESHAM. LUBA No. 2006-084 (Or, LUBA 9/15/2008) (Or. LUBA, 2006)

which is within unincorporated Clackamas
County, and connect to SE Yellowhammer
Road. Accordingly, the city imposed Condition
of Approval 7 requiring that the applicant submit
as- part of final plat documents: (1) a 20-foot
wide right of way or easement across the
residential lot within the Kingswood Heights
subdivision, dedicated to the county, (2)
construction plans for the access, and (3) a
county street construction permit. Before LUBA,
petitioners argued that there was no evidence in
the record that it was "feasible" to construct the
proposed secondary access, given that
Covenants, Conditions, and Restrictions
(CC&Rs) governing the Kingswood Heights
subdivision restrict all use of residential lots to
single-family ~ dwellings and  accessory
buildings.! According to petitioners, it is clear
under the Kingswood Heights CC&Rs that use
of a residential lot to construct a street or other
access for a neighboring subdivision is
prohibited. We remanded the city's initial
decision to address this issue.

On remand, the city adopted findings
concluding in relevant part that it is "feasible" to
construct the access road either because (1) the
CC&Rs can be reasonably interpreted to allow
roads that provide access to residential uses and
(2) in any case, the city has the legal authority to
condemn the right-of-way to provide secondary
access notwithstanding the CC&Rs. Petitioners
challenge those conclusions, arguing that the
CC&Rs are unambiguous

Page 4

and clearly would prohibit the proposed access
road, and that the city lacks the legal authority to
condemn the right-of-way necessary to construct
the road.

A. Feasibility

As an initial matter, the city argues that the
legal requirement that local governments address
the feasibility of compliance with approval
criteria should be applied differently where, as
here, the issue raised regarding the feasibility of
compliance largely involves a legal question and

I
Tastcase

the courts, not the city, have. jurisdiction in the
final analysis to resolve that question. The city
recognizes that, in a line of cases based on
Meyer v. City of Portland, 67 Or App 274, 678
P2d 741 (1984) and Rhyne v. Multnomah
County, 23 Or LUBA 442 (1992), the Court and
LUBA have held that, in a two-stage approval
process such as subdivision approval, where a
problem is identified that raises concerns
whether proposed development can comply with
applicable  approval criteria, the local
government may, among other options, adopt
findings demonstrating that solutions to the
identified problem are "feasible," i.e., "possible,
likely and reasonably certain to succeed."
Meyer, 67 Or App at 280, n 5. In Rhyne, we
explained that:

"Assuming a local government finds
compliance, or feasibility of compliance, with
all approval criteria during a first stage (where
statutory notice and public hearing requirements
are observed), it is entirely appropriate to
impose conditions of approval to assure those
criteria are met and defer responsibility for
assuring compliance with those conditions to
planning and engineering staff as part of a
second stage. * * *

"Where the evidence presented during the
first stage approval proceedings raises questions
concerning whether a particular approval
criterion is satisfied, a local government
essentially has three options potentially
available. First, it may find that although the
evidence is conflicting, the evidence
nevertheless is sufficient to support a finding
that the standard is satisfied or that feasible
solutions to identified problems exist, and
impose conditions if necessary. Second, if the
local government determines there is insufficient
evidence to determine the feasibility of
compliance with the standard, it could on that
basis deny the application. Third, * * * instead
of finding that the standard is not met, it may
defer a determination concerning compliance
with the standard to the second stage. In
selecting this third option, the local government
is not finding all applicable approval standards
are complied
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CONSERVANCY v. CITY OF GRESHAM, LUBA No. 2006-084 (Or. LUBA 9/15/2008) (Or. LUBA, 2006)

Page 5 -

with, or that it is feasible to do so, as part of the
first stage approval (as it does under the first
option described above). Therefore, the local
government must assure that the second stage
approval process to which the decision making
is deferred provides the statutorily required
notice and hearing * * *" 23 Or LUBA at 447-48
(footnotes omitted).

Where the local government takes the first
approach—finding that the approval criterion is
met or that feasible solutions to identified
problems exist, and imposing necessary
conditions—those findings and conditions may
be challenged as inadequate or not supported by
substantial evidence. Salo v. City of Oregon
City, 36 Or LUBA 415, 428-29 (1999).

The city argues that the above framework is
typically applied when the identified "problem"
involves a fact-specific technical or physical
issue posed by the development, such as the
ability to construct public facilities or avoid
hazardous conditions. According to the city, that
framework is more problematic when the
identified "problem" involves an alleged legal
impediment that is beyond the local
government's jurisdiction or authority to resolve.
The city argues that the meaning of the
Kingswood Heights CC&Rs, specifically
whether the CC&Rs prohibit the proposed
secondary access, is a question of law or a
mixed question of law and fact that is within the
jurisdiction of the circuit court, and will be
definitively resolved only if residents of the
Kingswood subdivision invoke the circuit court's
jurisdiction seeking to stop the proposed
secondary access.”> The city argues that its
interpretation of the CC&Rs will have no
binding legal effect in any circuit court action,
and that it makes little sense to require the city
to interpret the CC&Rs in the first instance.

Rather than require the local government to
engage in a non-binding legal analysis to resolve
a question of law that the city has no authority to
determine, the city recommends that the
obligation to evaluate "feasibility" should

I
Iastcase

proceed differently than when the city is
evaluating technical or physical feasibility.
According to the city, the local government

Page 6

should only be required to "determine that the
legal position is warranted by existing law or is a

. nonfrivolous argument based on existing law."

City of Gresham's Response Brief 10-11. The
city argues that such a test would be similar to
the test that LUBA has applied when local land
use standards expressly require compliance with
state agency requirements or that the applicant
secure a state agency permit. In those cases, the
city argues, LUBA has held that the local
government is not required to establish that the
state agency requirements can in fact be
satisfied. Instead, the local government need
only determine that the necessary agency permit
is "available" and that the applicant is not
precluded from obtaining such agency permits
as a matter of law. Wetherell v. Douglas County,
44 Or LUBA 745, 755-56 (2003); Sam Miller v.
City of Joseph, 31 Or LUBA 472, 478 (1996);
Bouman v. Jackson County, 23 Or LUBA 628,
646-47 (1992).

We generally agree with the city that the
Meyer and Rhyne feasibility analysis must be
applied somewhat differently when the
"problem" identified at the first stage of a two-
step approval process is an alleged legal
impediment to fulfilling a condition of approval
requiring facilities necessary for the proposed
development, rather than a technical,
engineering or similar issue. In such
circumstances, where neither the local
government nor LUBA -have jurisdiction to
resolve the legal question, and that legal
question must be resolved in a particular way to
allow the condition to be fulfilled so that an
applicable approval standard will be satisfied,
neither the local government nor LUBA need
engage in a detailed or definitive legal analysis.
In our view, it is sufficient for the local
government in such circumstances to (1) adopt
findings that establish that fulfiliment of the
condition of approval is not precluded as a
matter of law, and (2) ensure, in imposing the

PC Agenda - Page 11




CONSERVANCY v. CITY OF GRESHAM. LUBA No. 2006-084 (Or. LUBA 9/15/2008) (Or. LUBA, 2008)

condition of approval, that the condition will be
fulfilled prior to final development approvals or
actual development.-

Although we did not couch it in those
terms, we applied a similar approach in a recent
case with very similar facts. In Stoloff v. City of
Portland, 51 Or LUBA 560 (2006), -

Page 7

the city approved a residential subdivision based
in relevant part on a finding that sanitary sewer
facilities were "available." The petitioner argued
that the proposed sewer facilities required access
to a sewer line on his property, and that the
service provider did not own an easement over
petitioner's property for that purpose. The
hearings officer disagreed, finding that the
service provider's easement -over petitioner's
property allowed service to the proposed
development. In the alternative, the hearings
officer found that the service provider had the
legal authority and ability to condemn easements
necessary to serve the subject property. On
“appeal to LUBA, the petitioner disputed both
findings, arguing in relevant part that the
outcome of any condemnation proceeding was
doubtful, because the petitioner intended to
challenge any such proceeding. We declined to
review the merits of the parties' dispute over the
meaning and extent of the existing easement,
because we affirmed the hearings officer's
alternative disposition that even if the existing
easement did not authorize service, the service
provider had the authority to condemn an
easement:

"The parties argue at great length whether
the existing easements and applicable property
law establish that the district has an easement

over petitioner's property; however, that is not

the issue before us. The issue is whether PZC
[Portland Zoning Code] 33.652.020A.1 is
satisfied. It is well established that, where there
is conflicting evidence over whether an approval
criterion is satisfied or can be satisfied, a local
government may either (1) find that the approval
* criterion is satisfied, or (2) find that it is feasible
to satisfy the approval criterion and impose

I
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conditions necessary to ensure that the criterion
will be satisfied. Rhyne v. Multnomah County,
23 Or LUBA 442, 447 (1992). In this case, the
hearings officer apparently did both—he found

_ that the district had an easement over petitioner's

property and also imposed a condition that the
district obtain an easement to provide sanitary
service to the subdivision. Thus, even if
petitioner is correct that the existing easements
do not grant the district the ability to connect the
proposed subdivision to the existing line on
petitioner's property, the finding that the district
will condemn the easement if necessary is
sufficient to demonstrate that it is feasible to
satisfy PZC 33.652.020A.1. If intervenors
ultimately cannot satisfy the condition of
approval then they will not be able to develop
the subdivision." 50 Or LUBA at 565-66

We then distinguished our initial decision
in the present appeal: ’

Page 8§

"It is true that, in [Butte Conservancy], we
held that a condition of approval to construct
necessary access through an  adjoining
subdivision lot in .itself did not establish that
such access was feasible when the legal right to
construct such access was disputed. However,
unlike Butte Conservancy, the hearings officer in
the present case adopted findings and conditions
of approval sufficient to demonstrate -that
sanitary sewer service is feasible. Although
petitioner argues that he will challenge any
condemnation proceeding, Rhyne does not
require absolute certainty, only a finding that
compliance with applicable criteria is feasible,
and imposition of conditions necessary to ensure
compliance. The decision properly finds that -
PZC 33.652.020A.1 is satisfied or can feasibly
be satisfied through the imposition of
conditions." Id. at 566.

Turning back to the present case, the city
on remand took essentially the same approach as
the hearings officer in Stoloff. As in that case,
we see no point in addressing the parties'
arguments regarding the meaning of the
Kingswood Heights CC&Rs, because for the
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reasons set out below the city's findings
adequately demonstrate that it is feasible for the
city to condemn the disputed right-of-way, even
if it is ultimately determined that the CC&Rs
prohibit use of the residential lot for that
_purpose.’ In other words, couched in the analysis
set out above, the city's findings adequately
establish that fulfillment of the condition of
approval is not precluded as a matter of law, and
the city adequately ensured that the condition
will be fulfilled prior to final development
approval.

Page 9
B. Condemnation Authority

Petitioners concede that ORS 223.930
grants the city the authority to condemn property
outside city limits to acquire a street right-of-
way.! However, petitioners argue that the city's
authority under ORS 223.930 is subject to two
express limitations. First, petitioners argue that
ORS 223.930(1) requires that the city, and not
the land use applicant, must construct the street.
The city cannot rely on ORS 223.930 in the
present case, petitioners contend, because it is
clear that intervenor and not the city will
construct the "roadway."

Second, petitioners argue, that ORS
223.930(1) limits the city's right to condemn
under that statute to "roadways" as defined by
the Oregon Vehicle Code. According to
petitioners, the Oregon Vehicle Code definition
of "roadway" and related definitions specify that
the right-of-way must be used or intended for
use by the "general public." See ORS 801.450
(defining "roadway" as the "portion of a
highway that is improved, designed or ordinarily
used for vehicular traffic"; and ORS 801.305
(defining "highway" in turn as a public way,
road, street, etc. that is "used or intended for use
of the general public for vehicles or vehicular
traffic"). Because the emergency vehicle access
can be accessed only by emergency vehicles,
petitioners argue, it is not open for "use of the
general public" and thus not a "highway" or
"roadway."

p
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The city responds that it is" common to
require developers to construct public roads
necessary to serve the proposed development,
and that ORS 223.930(1) does not limit the city's
condemnation powers to public streets that the
city directly constructs, improves,
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maintains or repairs. We agree. ORS 223.930(1)
does not explicitly require that the city itself
construct, improve, maintain or repair the
roadway, in order to exercise the condemnation
authority.

With respect to public use of the proposed
access road, the city explains that the city's
Future Street Plan contemplates a public local
street between the subject property and SE
Yellowhammer, constructed to local street
standards. The city chose not to require that the
access street be constructed to local street
standards in this decision and opened to general
traffic, because it determined that streets within
the Kingswood Heights subdivision cannot
handle the additional traffic from development
on the subject property, and the number of trips
generated from the subject development could
not justify requiring intervenor to upgrade the
Kingswood Heights streets. Consequently, the
city argues, the city required dedication of right-
of-way necessary to construct code-required
access for emergency vehicles, with a condition
requiring dedication of additional right-of-way
upon improvement to the streets within the
Kingswood Heights subdivision.

According to the city, requiring such

- limited access does not mean that the access

street is not a "roadway" or "highway" as those
terms are defined in the Oregon Vehicle Code.
The city contends that nothing in the relevant
statutes or the Oregon Vehicle Code requires
unrestricted public access in order for the street
to constitute a "roadway" as that term is used in
ORS 223.930(1). Once a right-of-way is
acquired by a public. entity with road
jurisdiction, the city argues, that entity has the
broad authority to impose restrictions on its use
to protect the interests and safety of general

2
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public, including closing a public street to travel
except as needed for emergency access. The city
argues that such a restricted public street is as
much a "roadway" for purposes of the relevant
statues as are unrestricted public streets.

Finally, the city argues that even if ORS
223.930(1) does not authorize condemnation in
the present case, other statutes may. The city
first cites to ORS 225.320 and 225.330,

Page 11

which authorize condemnation of property
within or without the city for "fire protection”
. facilities. According to the city, the access road
is intended to provide access for fire trucks and
alternative public evacuation routes in case of
wildland fires, and thus would qualify as a "fire
protection" facility. Finally, the city cites to
ORS 223.005, which grants the city broad
authority to appropriate any private real estate
within or without city limits for "any public or
municipal use or for the general benefit and use
of the people of the city[.]" We agree with the
city that under one statute or another the city
likely has the authority to condemn the disputed
right-of-way, if that becomes necessary.
Certainly, petitioners have not demonstrated that

any uncertainty with respect to the city's

condemnation authority is such that it can be
said that fulfillment of the condition of approval
requiring dedication and construction of the
access road is precluded as a matter of law. The
city appropriately drafted that condition in a
manner that is sufficient to ensure that
fulfillment of the condition will occur prior to
final development approval. If for one reason or
another the condition is unsatisfied, intervenor
will not be able to obtain final subdivision
approval. We do not understand Meyer, Rhyne
or Stoloff to require more, under the present
circumstances.

The first assignment of error is denied.
SECOND ASSIGNMENT OF ERROR

City of Gresham Community Development
Code (CDC) 5.0232 provides that "[a]ny

I
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removal of trees which would result in clear
cutting is prohibited on land within the
[HPCD]." Similarly, CDC 9.1010(F) provides
that "[a]ll tree removal that would result in clear
cutting on slopes in excess of 15% is
prohibited." CDC 3.0010 defines "clear cutting"
as:

"Any tree removal which leaves fewer than
an average of one tree per 1,000 square feet of
lot area, well-distributed throughout the entirety
of the site, * * *" '

Page 12

CDC 9.1011 requires the applicant for tree
removal to submit a tree survey of regulated
and/or significant trees on site. Further, the code
defines "tree survey" as a "drawing that provides
the location of all trees" of a prescribed
diameter. Intervenor initially presented a tree
survey based on a one-acre sample of the subject
property, and the city accepted that survey. We
remanded the city's initial decision, however,
concluding that under the above code definitions
and provisions the county erred in determining
that proposed development did not involve
"clear-cutting" based on a one-acre sample
rather than a survey of all trees on the property.

On remand, intervenor submitted a survey
depicting all trees on the subject property, and
an analysis indicating that removal of the
proposed 1800 trees for roads and utilities would
leave approximately 1.07 trees per 1,000 square
feet of gross site area. The city accepted that
survey and analysis. Petitioners argued below,
and argue on appeal, that intervenor's analysis
erroneously considers only trees removed for
roads and utilities, and fails to consider trees that
will be removed in the buildable area of
individual lots for dwellings. The city adopted
findings responding that (1) petitioners could
have but failed to raise this issue in the previous
appeal, and therefore the issue is waived, and
(2), in any case, the CDC requires consideration
only of trees that must be removed for the
development  proposed, not subsequent
development authorized under individual
building permits, which are separately governed
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by CDC 9.1010(B).° Petitioners challenge both
findings.

Page 13

We need not resolve the issue of waiver,
because we agree with the city and intervenor
that the CDC does not require intervenor to
consider trees that will not be removed under the
proposed development—the PUD—but may be
removed under subsequent individual building
permits for lots created by that PUD. As the city
and intervenor point out, nothing in the CDC
requires a PUD applicant to identify specific
building pads or envelopes for lots created by
the PUD approval. Under petitioners' reading of
the code, the PUD applicant and city would be
required to guess where building pads and
envelopes would be proposed on individual lots,
in order to determine which and how many trees
are likely to be removed pursuant to future,
individual building permits. Instead, CDC
9.1010(B)(2) appears to contemplate that such
tree removals are evaluated at or following the
time when individual building permits are
applied for. Petitioners argue that the city
misconstrues CDC 9.1010(B)(2) to allow tree
removal for individual building sites to be
evaluated at the time a building permit is sought.
While that construction of CDC 9.1010(B)(2)
may be the rule outside the HPCD, petitioners
argue that CDC 9.1010(E) clarifies that where
the HPCD applies, removal of regulated trees
requires a Type II development permit, and
cannot be approved as part of a mere building

. Page 14

permit.® Thus, petitioners argue, outside HPCD
zones tree removal may be authorized under
CDC 9.1010(B)(2) at the time of building permit
approval, without obtaining a Type II
. development permit, but within HPCD zones
such tree removal requires a Type II
development pertnit.’

Petitioners may be correct that CDC
9.1010(E) would require a Type II development
permit for tree removal to site dwellings on
individual lots within the HPCD zone, but

& .
lastcase

petitioners do not explain why CDC 9.1010(E)
or any other code provision compels that such
future tree removals be evaluated as part of a
PUD application seeking a tree removal permit
that does not propose removing any trees to site
dwellings on individual lots. Petitioners may
also be correct that the city's interpretation of
CDC 9.1010 to effectively allow piecemeal
cutting of regulated trees over a series of
applications may undercut the prohibition on
"clear cutting.".'® However, that there may be
loopholes that undercut the "clear-cutting"
prohibition does not mean that the city's
interpretation is subject to reversal

Page 15

under the deferential scope of review we must
apply to a governing body's code interpretation
under ORS 197.829(1)."" .

The fact remains that nothing in CDC
9.1010 compels the applicant for a tree removal
permit necessary to site roads and utilities for a
proposed PUD or subdivision to take into
account trees that may have to be removed in
subsequent development applications to site and
build houses on individual lots on that same
property. Because it is difficult if not impossible
in the context of PUD approval to determine
which trees and how many trees will be removed
when individual PUD lots are developed, such a
requirement would be unworkable, even if there
were a basis in the code for an implicit
requirement to that effect. The city's code
interpretation declining to infer such a code
requirement is well within the city's
interpretative discretion under ORS 197.829(1).

The second assignment of error is denied.
The city's decision is affirmed.
Notes:

1. The Kingswood Heights subdivision restrictions
include the following:
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"No building or structure or land shall be used
and no building or structure shall hereafter be
erected, altered or enlarged in the subdivision except
for single-family dwellings and accessory buildings
consisting of garages, carports, private green houses,
swimming pools or other type of home recreational
facilities and temporary structures for uses incidental
to construction work which shall be removed upon
completion or abandonment of the construction."
Petition for Review App. 30.

2, The city notes that petitioners are not residents of
Kingswood Heights subdivision, and do not have the
ability to enforce the terms of the CC&Rs.

3. Petitioners do not dispute the city's finding that
following a lawful condemnation the use of the
property for an access road would not be subject to
the CC&R restrictions. At oral argument, petitioners
questioned  whether condemnation is even
theoretically possible, since intervenor owns the lot
and presumably would dedicate (in fact is required to
dedicate) the right-of-way to the local government
with jurisdiction, in this case the county. We
understand petitioners to suggest that condemnation
is a last resort that is reached only if voluntary
dedication or conveyance is not possible, and here, it
is clear that intervenor is willing and indeed is
required to dedicate or convey the right-of-way. We
further understand petitioners to argue that if the
right-of-way is dedicated or conveyed in some
manter rather than via eminent domain, then the
CC&R restrictions would continue to apply to
dedicated property. Because condemnation will likely
never occur, we understand petitioners to argue, the
theoretical possibility of employing eminent domain
to avoid the CC&R restriction fails to establish that it
is "feasible" to fulfill the condition of approval.

Petitioners are probably correct that the city's
exercise of eminent domain is unlikely. However, the
city has adequately demonstrated that it has the legal
authority to condemn the disputed right-of-way and
thus avoid the legal impediment identified by
petitioners, That demonstration is sufficient to satisfy
the feasibility requirement of Meyer and Rhyne, as
construed here, even if the city is unlikely in fact to
ever exercise that condemnation authority.

4. ORS 223.930(1) provides, in relevant part:
"Any city may construct, improve, maintain and
repair any street the roadway of which, as defined in

~ the Oregon Vehicle Code, is along or along and
partly without, or partly within and partly without the
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boundaries of the city and may acquire, within and
without the boundaries of such city, such rights of
way as may be required for such street by donation or
purchase or by condemnation in the same manner as
provided in ORS 223.005 to 223.105 * * *."

5. CDC 5.0232 has since been amended or deleted.
6. The city's findings state, in relevant part;

"* * * The removal of any trees for purposes of
building specific homes within the proposed
subdivision is not to be included in determining
whether the Applicant's development will result in a
“clear cutting.' The removal of any trees for a home is
not authorized by approval of this Application and is
subject to CDC 9.1010(B) when a building permit is
sought. * * *

"k * * The Appellants did not raise the issue of
including tree removal from individual homes sites at
LUBA. The LUBA remand required a tree survey of
the entire site. The tree survey of the entire site =
establishes that more trees will remain after the tree
removal than was estimated by the original sample
tree survey. The tree survey of the entire site supports
the original decision that approval of this Application
does not result in clear cutting, Not having raised the
issue of tree removal from individual home sites at
LUBA, Appellants have waived any opportunity to
raise the issue now." Record 15 (underline in
original; footnote omitted).

7. CDC 9.1010(B) provides, in relevant part:

"Removal of Regulated Trees: Removal of
Regulated Trees as defined in Section 3.0010 shall be
reviewed under Type II procedures for compliance
with the standards of Sections 9.1010-9.1012, "* * *

* ok

"(2) Regulated trees located within 10 feet of the
outer edge of the outline of a proposed single family
residence or related site improvements may be
removed without a separate or additional
development permit after issuance of the building
permit for the proposed residence. When additional
trees are to be protected on the site outside the
building envelope, a tree protection plan as approved
by the City shall accompany the building plans and
shall be enforced during all construction activities on
the site. Mitigation in accordance with an approved
mitigation plan for lost perimeter trees shall be
completed or guaranteed prior to Final Inspection.”
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8. CDC 9.1010(E) provides:

"Tree Removal in Overlay Districts: Except as
provided below, no removal of regulated trees shall
be permitted within a Hillside Physical Constraint,
Flood Plain, or Natural Resource Overlay District
without a Type II Development Permit."

9. The city points out that CDC 9.1010(E) has since
been amended to provide an exception for removal of
regulated trees within 10 feet of the outer edge of the
outline of a proposed single family residence or
related site improvements, so that such tree removals
no longer require a Type II Development Permit. The
city argues that any building permit/tree removal
applications for individual lots within the subdivision
will be governed by the amended CDC 9.1010(E),
and therefore petitioners' arguments under former
CDC 9.1010(E) are essentially moot. It seems
unlikely to us that if the CDC in effect at the time of
the challenged PUD/tree removal permit required
evaluation of trees to be removed for dwellings,
subsequent amendments to the CDC would moot a
challenge that the city failed to conduct that required
evaluation. However, we need not address that
argument, because we agree with the city that nothing
in CDC 9.1010 or elsewhere cited to us requires that
the city determine in this decision which and how
many trees will be removed for dwellings.

'
lastcase

10. The city also points out that Condition of
Approval 6(c), a condition imposed in the city's
initial decision and not challenged by petitioners,
requires that the CC&Rs for the subdivision include a
restriction against removing regulated trees on
individual lots where the result would leave fewer
than one tree per 1,000 square foot of lot area. We
understand the city to argue that that condition
effectively ensures that development of individual
lots will not run afoul the prohibition on "clear-
cutting," as that prohibition is applied to applications
to develop individual residential lots in the PUD.

11. ORS 197.829(1) provides, in relevant part:

"[LUBA] shall affirm a local government's
interpretation of its comprehensive plan and land use
regulations, unless the board determines that the local
government's interpretation:

"(a) Is inconsistent with the express language of
the comprehensive plan or land use regulation;

"(b) Is inconsistent with the purpose for the
comprehensive plan or land use regulation;

"(c) Is inconsistent with the underlying policy
that provides the basis for the comprehensive plan or
land use regulation[.]"
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